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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Federal  Disaster  Assistance 
Administration 

[24  CFR  Part  2205] 

[Docket  No.  R-79-675] 

Federal  Disaster  Assistance; 

Floodplain  Management 

AQENCY:  Federal  Disaster  Assistance 
Administration,  Department  of  Housing 
and  Urban  Development. 

ACnON:  Proposed  Rule. 

SUKIMARy:  This  rule  adds  a  new  subpart 
to  the  Federal  Disaster  Assistance 
Regulations  in  order  to  implement 
Executive  Orders  11988  (Floodplain 
Management)  and  11990  (Protection  of 
Wetlands).  Policy  and  procedures  are 
being  established  for  carrying  out 
disaster  assistance  in  accordance  with 
these  Executive  Orders. 
date:  Conunents  due:  August  13, 1979. 
ADDRESS:  Interested  parties  and 
government  agencies  are  encouraged  to 
submit  written  comments  to  the  Rules 
Docket  Clerk,  Office  of  the  General 
Counsel,  Room  5218,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW,  Washington,  D.C. 
20410. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  B.  Stuart,  Office  of  Public 
Assistance,  Federal  Disaster  Assistance 
Administration,  Department  of  Housing 
and  Urban  Development,  Washington, 

D. C.  20410,  Telephone  (202)  634-7835. 
SUPPLEMENTARY  INFORMATION:  On  May 
24, 1977,  Executive  Order  11988  was 
issued  for  the  following  purposes:  (1)  To 
avoid  to  the  extent  possible  the  long- 
and  short-term  adverse  impacts 
associated  with  the  occupancy  and 
modification  of  floodplains;  and  (2)  to 
avoid  direct  or  indirect  support  of 
floodplain  development  wherever  there 
is  a  practicable  alternative.  This 
Executive  Order  applies  to  Federal 
agencies  engaged  in  1)  acquiring, 
managing  and  disposing  of  Federal 
lands  and  facilities,  2)  providing 
federally  undertaken,  financed  or 
assisted  construction  and 
improvements;  and  3)  conducting 
Federal  activities  and  programs 
a^ecting  land  use.  including  but  not 
limited  to  water  and  related  land 
resources  planning,  regulating,  and 
licensing  activities.  The  United  States 
Water  Resources  Council  (WRC) 
published  guidelines  for  implementing 

E. 0. 11988  in  the  Federal  Register  on 


February  10. 1978  at  43  FR  6030.  These 
regulations  follow  closely  the  WRC 
guidelines  in  setting  forth  policy  and 
procedures  for  floodplain  management 
relating  to  disaster  assistance  granted  .. 
under  the  Disaster  Relief  Act  of  1974, 

Pub.  L  93-288  referred  to  as  “the  Act”  in 
this  proposed  subpart.  The  main 
emphasis  of  these  regulations  is  on 
compliance  with  Executive  Order  11988, 
Hoodplain  Management.  However,  in 
cases  where  Executive  Order  11990 — 
Protection  of  Wetlands  would  apply, 
these  regulations  also  set  forth  policy 
and  procedures  to  implement  that 
Executive  Order.  Purser 
implementation  of  Executive  Order 
11990,  as  appropriate,  will  be  included 
in  revisions  to  other  subparts  of  these 
Disaster  Assistance  Regulations,  24  CFR 
2205. 

Specific  details  of  procedures  will  be 
given  in  revisions  to  internal  FDAA 
guidance  and  handbooks  such  as  the 
Environmental  Review  Handbook. 

This  subpart  presents  the  purpose  and 
objective  of  the  floodplain  management 
relations,  specific  responsibilities  of 
individuals  and  organizations  involved 
with  disaster  assistance,  basic  policies 
of  FDAA  which  will  guide  an  agency’s 
actions,  a  description  of  diflerent  ' 
categories  of  actions  with  respect  to 
application  of  the  requirements  of  the 
orders,  and  finally,  the  step-by-step 
procedures  for  carrying  out  the 
requirements  of  the  orders. 

'The  decision-making  process  as 
described  in  the  WRC  guidelines,  is 
applied  to  selected  categories  of  FDAA 
actions  in  different  ways.  The  categories 
of  actions  are:  1.  Exempt;  2. 

Inapplicable;  and,  3.  Applicable.  Actions 
whidi  are  exempt  fi*om  all  provisions  of 
the  orders  are  those  which  are  essential 
to  save  lives  and  protect  property  and 
public  health  and  safety,  performed 
pursuant  to  Sections  305  and  306  of  Pub. 
L  93-288.  This  exemption  is  contained 
in  Section  8  of  E.0. 11988  and  Section  9 
of  E.0. 11990.  However,  to  the  extent 
practicable,  considering  the  urgency  of 
the  situation,  such  emergency  work  shall 
be  consistent  with  the  spirit  and  intent 
of  these  two  Executive  Orders. 

Inapplicable  actions  are  those  which 
the  Administrator,  FDAA,  has 
determined  do  not  require 
implementation  of  the  full  decision¬ 
making  process  as  set  forth  in  this 
subpart.  There  are  two  subdivisions 
under  this  category.  One  is  those  types 
of  actions  which  typically  do  not  create 
adverse  eflects  on  or  incompatible 
development  of  floodlplains  or 
wetlands.  This  determination  included 
an  analysis  of  potential  long-and  short¬ 
term  impacts  associated  with  occupancy 


or  modification  of  floodplains,  potential 
support  of  floodplain  development, 
potential  harm  to  lives  and  property  or 
to  natural  and  beneficial  floodplain 
values,  and  potential  cumulative 
impacts  of  multiple  actions  over  time. 
These  actions  will  not  require  any 
further  implementation  of  the 
procedures  set  forth  in  this  subpart. 

The  second  subdivision  consists  of 
those  inapplicable  actions  for  which 
generally  no  practicable  alternative 
actions  or  sites  are  available  or 
identifiable.  The  determinations  by  the 
FDAA  Administrator  in  this  regard 
included  consideration  of  factors  such 
as  environment,  cost  and  technology. 
Therefore,  when  a  Federal  official 
undertakes  one  of  these  inapplicable 
actions,  there  is  no  requirement  to 
implement  the  full  eight-step  decision¬ 
making  process  in  accordance  with  Sec. 
2205.506.  Nevertheless,  the 
Administrator  has  determined  that 
Federal  officials  acting  under  these 
regulations  shall  take  appropriate 
measures  to  minimize  potential  harm  to 
or  within  the  floodplain  and  to  restore 
and  preserve  beneficial  floodplain 
values. 

There  are  six  categories  of 
inapplicable  actions  within  this 
subdivision.  First,  Sec.  416(d)  authorizes 
the  Administrator  to  make  grants  for  the 
purpose  of  removing  timber  from 
privately-owned  lands  where  that 
timber  has  been  damaged  by  a  disaster. 
When  this  work  is  performed  on  an 
emergency  basis,  time  is  of  the  essence 
in  order  to  salvage  the  value  of  the 
timber.  More  importantly,  if  the 
damaged  timber  is  located  in  the 
floodplain,  there  is  obviously  no 
alternative  site  or  alternative  action  to 
accomplish  the  goal  of  removing  the 
damaged  timber.  *rherefore,  the 
Administrator  has  determined  that, 
where  the  action  is  designed  or  modified 
to  minimize  the  potential  risks  to  and 
within  the  floodplain  and  actions  are 
taken  to  restore  and  preserve  natural 
and  beneficial  values  served  by 
floodplains,  the  full  eight-step  review  is 
not  necessary. 

Second,  full  decision-making 
procedures  are  not  required  in  the  case 
of  debris  removal  under  Sec.  403  except 
for  non-emergency  removal  of  debris 
firom  the  floodway.  Because  the  removal 
of  debris  caused  by  a  disaster  generally 
has  positive  impacts  on  the  floodplain 
and  because  the  debris  must  be 
removed  from  where  it  lies,  the  goals  of 
the  Executive  Order  will  not  be  served 
by  the  full  decision-making  process. 

Third,  Sec.  408  authorizes  Federal 
contributions  to  states  for  the  purpose  of 
making  grants  to  individuals  and 
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families  for  specified  serious  needs  and 
necessary  expenses.  Among  these, 
medical  and- dental  expenses, 
replacement  of  personal  property, 
transportation  and  funeral  expenses 
bear  virtually  no  relationship  to  the 
goals  of  the  Executive  Order.  Therefore, 
as  to-these  items,  the  Administrator  has 
determined  that  full  review  procedures 
are  not  required.  Grants  may  also  be 
used  to  repair,  replace  or  rebuild 
primary  residences.  Because  the 
maximum  Federal  contributions  to  any 
family  or  individual  under  this  program 
is  $3,750,  FDAA’s  ability  to  achieve 
floodplain  management  goals  is  limited. 
The  Federal  contribution  could  pay  for 
most  or  all  of  the  cost  of  purchasing  a 
mobile  home  for  permanent  housing.  For 
this  action,  the  full  decision-making 
process  is  applicable.  However,  if  the 
family  decides  to  buy  a  new  permanent 
structure  other  than  a  mobile  home,  or  if 
the  family  decides  to  replace  its 
previous  home,  the  Administrator 
assumes  that  the  Federal  contribution 
under  the  individual  and  family  grant 
program  will  be  a  small  part  of  the  total 
cost  of  the  new  residence.  If  another 
Federal  agency  has  made  available 
additional  funds  to  assist  the  family  in 
buying  a  new  residence,  that  Federal 
agency  should  assume  the  primary  role 
in  cturying  out  Executive  Order  11988.  If 
the  family  has  determined  that  it  will 
make  minor  repairs  to  its  existing 
structure,  then  there  is  no  practicable 
alternative  but  for  the  family  to  carry 
out  that  activity  where  its  house  is 
located,  even  if  that  is  in  the  floodplain. 
Therefore,  the  Administrator  has 
determined  that  only  in  the  case  of  the 
purchase  of  a  mobile  home  will  the 
eight-step  decision-making  process  be 
applied  to  individual  and  family  grants. 

Fourth,  Sec.  419  authorizes  in-lieu 
contributions  when  the  total  project 
application  by  a  state  or  local 
government  is  less  than  $25,000..  In 
enacting  this  section.  Congress  intended 
to  simplify  the  procedures  for  a  majority 
of  applicants.  Given  the  small  amount  of 
money  in  question  (typically,  one  project 
application  under  ^c.  419  will  be 
comprised  of  three  or  more  separate 
projects  which  ciunulatively  amount  to 
less  than  $25,000),  and  the  legislative 
preference  for  flexibility,  limited 
paperwork,  and  local  control  of  their 
own  projects,  the  Administrator  has 
determined  that  the  full  decision-making 
process  in  inapplicable  to  the  project 
applications  under  Sec.  419.  An 
exception  to  this  determination  is  when 
the  Federal  funds  are  used  for  the 
construction  of  new  facilities  or 
structures  within  the  floodplain.  When 
this  happens,  the  Administrator  assumes 


that  there  may  be  some  practicable 
alternative  sites  or  actions  which  would 
better  serve  the  goal  of  sound  floodplain 
management. 

Fifth,  FDAA  can  replace  biiilding 
contents,  materials  and  equipment  in 
conjunction  with  the  repair  or 
restoration  of  disaster-damaged  public 
facilities.  The  Administrator  assumes 
that  there  will  be  no  practicable 
alternatives  to  replacing  building 
contents  in  the  repaired  or  replaced 
structure.  Nevertheless,  as  with  all  other 
items  in  this  subdivision,  FDAA  will 
have  to  take  action  to  minimize  the 
potential  flooding  risk  to  these  contents 
and  the  floodplaiiL 

Finally,  Sec.  402  authorizes  FDAA  to 
make  contributions  to  repair,  replace, 
reconstruct  or  rebuild  public  facilities 
belonging  to  state  or  local  governments 
and  certain  private,  non-profit  facilities. 
The  Administrator  has  determined  that 
the  full  eight-step  decision-making 
process  is  not  a  requirement  where 
public  facilities  are  being  repaired 
except  where  one  of  the  following 
conditions  is  met:  (1)  the  cost  of  repairs 
is  more  than  50  percent  of  the 
reconstruction  costs  of  the  entire  facility 
and  the  cost  of  repairs  is  more  than 
$25,000;  or  (2)  the  facility  is  located  in 
the  floodway  or  coastal  high  hazard 
area:  or  (3)  the  facility  has  been 
damaged  by  a  prior  flooding  major 
disaster.  The  Administrator  assumes 
that  where  a  building  dr  other  facility  is 
less  than  50%  damaged,  it  would  be 
imreasonable  to  require  the  applicant  to 
abandon  the  remaining  undamaged 
portions  of  the  facility  in  order  to  totally 
relocate  the  facility  outside  the 
floodplain.  In  most  cases,  the  difference 
between  the  cost  of  relocating  the 
facility  outside  the  floodplain  and  the 
cost  of  repairing  the  facility  in  place  will 
be  substantial  and  will  be  borne  by  the 
applicant  FDAA  by  Sec.  402(e]  of  its 
Act  may  contribute  up  to  100%  of  the  net 
cost  of  repairing,  restoring  or 
reconstructing  or  replacing  any  such 
facility  on  the  basis  of  the  design  of  such 
facility  as  it  existed  immediately  prior  to 
the  disaster  and  in  conformity  with 
current  applicable  codes,  specifications 
and  standards. 

In  those  rare  cases  where  a  facility  is 
repairable  even  though  it  is  more  than 
50%  damaged,  the  alternative  limitation 
in  this  subsection  comes  into  eflect  If 
the  Federal  contribution  is  less  than 
$25,000  the  eight-step  decision-making 
process  is  unnecessary.  This  limitation 
is  consistent  with  the  fifth  inapplicable 
category,  the  small  project  grants. 
Furthermore,  very  little  construction  can 
be  done  for  $25,000  which  would  have 
an  impact  on  the  floodplain.  This  is 


especially  true  for  locations  outside  the 
floodway  and  for  the  repair  of  facilities 
which  have  not  been  damaged  by 
previous  flood  disaster.  Work  performed 
under  Sec.  402  may  be  to  repair  public 
utilities,  roads,  bridges  and  water 
control  facilities.  Such  facilities,  when 
damaged,  are  typically  parts  of  much 
larger  facilities.  Further,  these  facilities 
are  often  functionally  dependent  on  the 
floodplain.  Therefore,  there  are  rarely 
alternatives  to  doing  the  repair  work  on 
these  facilities  in  the  floodplain.  Section 
402  funds  may  also  be  contributed  to 
States  and  local  governments  for  the 
purpose  of  repairing  public  or  private 
non-profit  buildings.  Again,  even  in  the 
context  of  repairing  disaster-damaged 
buildings,  so  little  can  be  done  with 
$25,000  that  such  disaster  damage  will 
not  present  an  opportunity  to  carry  out 
the  floodplain  management  goals  of  the 
Executive  Order. 

The  third  category  of  actions, 
Applicable  Actions,  includes  all  of  the 
remaining  actions  performed  under  Pub. 
L  93-288  unless  otherwise  determined 
to  be  exempt  or  inapplicable  in 
accordance  with  this  subpart  of  the 
regulations.  These  actions  will  require 
implementation  of  the  procedures  as  set 
forth  in  $  2205.506  of  this  subpart. 

The  application  of  the  Executive 
Order  to  disaster  temporary  housing 
(Sec.  404)  is  particularly  noteworthy. 

The  Administrator  has  established  a  list 
of  resources  in  order  of  priority.  The 
order  of  the  resources  reflects,  in 
addition  to  floodplain  management 
goals,  program  considerations  such  as 
the  relative  costs  of  alternatives,  the 
speed  of  achieving  the  goal  of 
temporarily  housh^  all  eligible  disaster 
victims  and  various  social 
considerations.  Therefore,  the  ranking  of 
temporary  housing  resources  reflects  in 
gross,  the  Administrator’s  determination 
as  to  the  practicability  of  various 
housing  alternatives.  For  any  given 
resource,  it  is  always  preferable  to  use 
housing  units  outside  the  floodplain.  It  is 
important  to  note  that  existing  resources 
are  available  only  if  they  have  been 
undamaged  by  the  disaster.  Largely  to 
avoid  dislocation  of  disaster  victims, 
using  resources  created  by  making 
minimal  repairs  to  existing  owner- 
occupied  homes  is  preferable  to  the  use 
of  mobile  homes;  use  of  mobile  homes  is 
also  more  expensive.  In  the  placement 
of  mobile  homes  the 'use  of  private  sites 
and  commercial  sites  are  preferable  to 
the  development  of  group  sites.  Use  of 
private  sites  and  in  particular,  sites 
owned  by  the  temporary  housing 
applicants,  is  advantageous  because 
they  minimize  the  dislocation  of  the 
family,  the  disruption  of  normal 
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community  life  and  the  cost  to  the 
Federal  Government.  Commercial  sites 
also  minimize  the  Federal  expenditure. 

Therefore,  group  sites,  even  those 
outside  the  floodplain,  are  the  least 
preferable  sites.  As  to  placement  of 
mobile  homes  on  private  or  commercial 
sites  within  the  floodplain,  the 
Administrator  has  determined  that  it  is 
preferable  to  avoid  upgrading  of 
commercial  sites  in  the  floodplain 
because  that  would  encourage 
continued  long-term  occupancy  of  the 
floodplain. 

The  Administrator  has  also  made 
some  determinations  with  respect  to 
minimization.  While  minimization 
means  to  reduce  the  potential  risk  to  the 
least  possible  extent  only  practicable 
means  need  be  employed.  In  carrying 
out  a  temporary  housing  program,  the 
overriding  concern  is  to  place  disaster 
victims  in  suitable  housing  imtil  they 
can  reoccupy  permanent  housing. 
Therefore,  where  significantly  more  time 
would  be  required  to  perform  flood 
hazard  minimization  measure  as  to 
certain  t3rpes  of  resources  (i.e.,  existing 
(undamaged)  resources)  and  minimally 
repaired  homes  need  not  be  performed. 
As  to  mobile  homes,  the  Administrator 
has  determined  that  his  designee  for 
temporary  housing  must  take 
appropriate  minimization  measures. 

These  determinations  should  be 
viewed  in  light  of  the  nature  of 
temporary  housing.  The  program  is 
designed  to  provide  temporary  shelter 
and  thereby  meet  an  emergency  need 
while  permanent  accommodations  are 
secured.  Therefore,  even  if  a  victim  is 
place  in  a  housing  unit  in  the  floodplain, 
where  no  better  alternatives  are 
available,  that  placement  is  still 
temporary.  One  exception  to  this 
principle  is  the  minimal  repair  program. 
However,  mini-repair  is  feasible  only 
where  the  dwelling  has  sustained 
relatively  minor  damage  and  can  be 
quickly  repaired  to  habitable  conditions 
pending  permanent  repairs.  The  owners 
would  undoubtedly  reoccupy  their 
residence  regardless  of  mini-repair 
assistance.  The  other  exception  is  where 
a  family  (or  individual)  is  place  in  a 
mobile  home  which  is  eventually  sold  to 
them.  While  the  Administrator  has 
determined  that  there  may  be  situations 
where  the  designee  may  find  that 
minimization  measures  are  unworkable, 
the  rule  is  that  the  appropriate 
minimization  measure  shall  be  taken 
with  regard  to  mobile  homes  which  are 
place  as  temporary  housing.  Also,  before 
that  unit  is  sold,  the  appropriate  Federal 
official  must  complete  the  full  eight-step 
process. 


Interested  parties  and  government 
agencies  are  encouraged  to  submit 
written  comments,  suggestions,  data  or 
arguments  regarding  this  rulemaking  to 
the  Rules  Docket  Clerk,  Office  of  the 
General  Counsel,  Room  5218, 

Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW, 
Washington,  DC  20410.  All  submissions 
received  on  or  before  August  13, 1979, 
vrill  be  evaluated.  All  conunents  shall  be 
available  for  inspection  at  the  Office  of 
the  Rules  Docket  Cleric.  FDAA  will 
evaluate  all  such  comments  and 
experiences  to  date  and  will  then 
prepare  a  Final  Rule  in  consultation 
with  the  Federal  Insurance 
Administration  (FLA),  the  Water 
Resources  Council  (WRC),  and  the 
Council  on  Environmental  Quality  - 
(CEQ).  This  Final  Rule  will  then  be 
issued  after  HUD  departmental  review 
and  clearance. 

A  Finding  of  Inapplicability  of  Section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  of  1969  has  been  made  in 
accordance  with  HUD  Handbook  1390.1 
(38  FR 19182).  It  is  the  position  of  the 
signatories  to  the  finding  that  this 
regulation  in  itself  has  no  significant 
impact  on  the  human  environment 
beyond  those  impacts  of  Executive 
Orders  11988  and  11990. 

Interested  parties  may  inspect  and 
obtain  copies  of  this  Finding  of 
Inapplicability  at  the  Office  of  the  Rules 
Do^et  Clerk  of  the  Department  of 
Housing  and  Urban  Development  in 
Washington,  DC  20410. 

In  compliance  with  Executive  Orders 
11988  and  11990,  Title  24.  Part  2205  is 
amended  by  the  addition  of  the 
following  Subpart  N. 

Subpart  N— Roodplain  Management 

Sec. 

2205.500  General. 

2205.501  Policies. 

2205.502  Definitions. 

2205.503  Exempt  actions. 

2205.504  Inapplicable  actions. 

2205.505  Actions  requiring  decision-making 
process. 

2205.506  Decision  making  process. 
Authority:  Sec.  601,  Pub.  L  93-288,  88  Stat 

163  (42  U.S.C  5201);  Executive  Order  11795  as 
amended  by  Executive  Order  11919; 
Delegation  of  Authority.  39  FR  28227; 
Executive  Order  11988, 42  FR  26951,  and 
Executive  Order  11990,  42  FR  20961. 

Subpart  N— Floodplain  Managentent 

§2205.500  GanaraL 

(a)  Purpose.  The  purpose  of  this 
subpart  is  to  prescribe  the  policies  and 
procedures  for  implementi^  Executive 
Orders  11988  and  11990  as  they  apply  to 
Pub.  L  93-288  as  amended.  Any 


conflicting  provisions  elsewhere  in  prior 
subparts  of  24  CFR  Part  2205  sue 
suspended  by  this  subpart 

(b)  Objective.  The  objective  of  this 
subpart  of  the  regulations  is  to  integrate 
the  objectives  and  requirements  of  these 
two  Executive  Orders  into  the  policies, 
and  procedures  of  the  Federal  Disaster 
Assistance  Administration  (FDAA)  in  its 
programs  of  disaster  preparedness  and 
disaster  assistance  under  Pub.  L  93-288, 
as  amended.  The  objective  of  Executive 
Order  11988  is  to  avoid  to  the  extent 
possible  the  long  and  short-term  adverse 
impacts  associated  with  the  occupancy 
and  modification  of  floodplains  and  to 
avoid  direct  or  indirect  support  of 
floodplain  development  wherever  there 
is  a  practicable  alternative.  The 
objective  of  Executive  Order  11990  is  to 
avoid  to  the  extent  possible  the  long- 
and  short-term  adverse  impacts 
associated  with  the  destruction  or 
modification  of  wetlands  and  to  avoid 
direct  or  indirect  support  of  new 
construction  in  wetlands  wherever  there 
is  a  practicable  alternative. 

(c)  Scope.  This  subpart  covers 
policies,  procedures,  standards  and 
criteria  for  applying  Executive  Orders 
11988  and  11990  to  programs 
administered  by  FDAA  under  the  Act. 
Refer  also  to  §§  ^205.503,  2205.504,  and 
2205.505  of  this  subpart  These 
regulations  are  intended  for  the  use  of 
Federal,  State  and  local  government 
officials  who  have  specific 
responsibilities  under  the  regulations 
and  others  involved  with  disaster  relief. 

(d)  Responsibilities.  Under  thes6 
executive  orders  the  following  have 
responsibilities  which  are  described 
briefly  below  and  may  be  discussed  in 
more  detail  elsewhere  in  this  report. 

(1)  Administrator — ^The  Administrator, 
FDAA,  is  responsible  for  assuring  that 
all  Federal  assistance  given  under  Pub. 

L  93-288,  as  amended,  and  24  CFR  2205 
meets  the  requirements  of  these 
Executive  orders. 

(2)  Regional  Director — Pursuant  to 
these  relations  and  the  orders  the 
Regional  Director  shall  make 
determinations  of  applicability  of  these 
orders  and  shall  apply  them  to  specific 
actions  imdertaken  by  eligible 
applicants  receiving  Federal  assistance 
under  Pub.  L  93-288  as  amended.  Hie 
Regional  Director  is  responsible  for 
accomplishment  of  applicable  portions 
of  the  decision-making  process  as 
specified  in  Section  2205.506  of  these 
regulations.  When  necessary  the 
Regional  Director  shall  instruct  the  State 
in  carrying  out  the  requirements  of  these 
orders. 

(i)  In  this  subpart  for  actions  dealing 
with  Temporary  Housing  Assistance 
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(Sec.  404)  reference  to  the  Regional 
Director  shall  mean  the  Administrator's 
designee. 

(3)  State — ^The  Governor’s  Authorized 
Representative  (GAR)  shall  assist 
applicants  carrying  out  their 
responsibilities  in  complying  with  these 
regulations.  When  the  State  or  State 
agency  is  an  applicant  the  State  or 
agency  shall  carry  out  the 
responsibilities  of  an  applicant. 

(4)  Applicant — ^In  order  to  receive 
Federal  assistance  under  Pub.  L  93-268. 
as  amended.  State  or  local  governments 
and  eligible  private  non-profit 
organizations  must  agree  to  assist  the 
Regional  Director  in  evaluating 
applicable  actions  in  accordance  with 
these  regulations  and  particulariy  this 
subpart.  However,  the  final 
responsibility  for  compliance  with  the 
two  Executive  orders  and  this  subpart 
remains  with  the  Regional  Director  in 
decision-making  on  any  proposed 
action. 

S  2205.501  PoNdas. 

(a)  FDAA  will  provide  leadership  and 

shall  take  action  to  reduce  the  risk  of 
flood  loss,  to  restore  and  preserve 
natural  and  beneficial  values  served  by 
wetlands  and  floodplains;  to  minimize 
the  impact  of  floods  on  human  health, 
safety  and  welfare;  to  restore  and 
preserve  natmal  and  beneficial  values 
served  by  floodplains;  and  to  develop  an 
integrated  process  to  involve  the  public 
in  the  decision-making  process  for 
floodplain  management  in  providing 
Federal  grant  or  loan  assistance  under 
Pub.  L.  93-288,  as  amended,  except  for 
emergency  work  under  Sections  305  and 
306  of  the  Act.  I 

(b)  FDAA  shall  identify  flood  hazards 
and  evaluate  the  potential  effects  of  any 
actions  it  may  take  in  wetlands  or  inside 
or  outside  a  floodplain  to  achieve  the 
goals  and  objectives  set  forth  by  the  two 
Executive  orders,  except  exempt 
actions. 

(c)  FDAA  shall  avoid  direct  or  indirect 
support  of  floodplain  development ' 
wherever  there  is  a  practicable 
alternative.  For  actions  within  or 
affecting  the  floodplain  FDAA  shall 
ensure  Aat  actions  are  designed  to 
minimize  potential  harm  to  or  within  the 
floodplain. 

(d)  FDAA  will  support  sound 
floodplain  management  as  applied  to 
broad  agency  program  reviews,  as  well 
as  to  individual  project  actions,  fi'om 
their  initial  planning  and  scoping  stages 
through  post-implementation  monitoring 
and  evaluation. 

(e)  FDAA  will  monitor  its  actions  to 
assure  that  they  are  carried  out  in 


accordance  with  Executive  orders 
11988/11990  and  these  regulations. 

(f)  FDAA  %vill  conduct  an  on-going 
analysis  of  consistency  of  its  policies 
and  programs  with  Executive  orders 
11968/11990  and  these  regulations.^ 

(g)  FDAA  will  comply  hilly  with  the 
requirements  of  the  two  Executive 
orders  to  give  early  public  notice  and 
full  publicity  to  appropriate  steps  in  the 
decision-making  process  set  forth  in  this 
subpart. 

(h)  FDAA  will  assure  that  its 
preparedness  programs  and  budget 
requests  reflect  consideration  of  flood 
hazards,  protection  of  the  wetlands,  and 
floodplain  management  in  accordance 
with  applicable  standards  and  the  WRC 
guidelines. 

(i)  FDAA  will  coordinate  its 
implementation  of  these  two  Executive 
orders  under  this  subpart  with  the 
implementation  of  the  National 
Environmental  Policy  Act  and  of  Section 
406,  Pub.  L  93-288,  as  amended,  to 
achieve  the  requirement  of  all  these 
programs  in  the  decision-making  process 
with  minimum  duplication  or  conflict 

(j)  In  its  contacts  with  other  local. 

State  and  Federal  agencies,  FDAA  will 
provide  leadership  in  achieving  the 
objectives  of  these  two  Executive  orders 
by  setting  appropriate  examples 
consistent  with  sound  floodplain 
management  in  its  actions  within  the 
base  floodplain  or  wetlands;  for  all 
critical  actions  located  within  the  500- 
year  floodplain  which  may  have  direct 
or  indirect  impact  upon  the  base 
floodplain,  or  directly  or  indirectly 
support  development  of  the  floodplain. 
However,  FDAA  will  not  employ 
imworkable  means  to  meet  these 
objectives  and  FDAA  procedures  will 
not  be  inconsistent  with  the  Flood 
Insurance  Program  of  the  Federal 
Insurance  Administration  (FIA)  or  "A 
Unified  National  Program  for  Floodplain 
Management"  issued  by  the  Water 
Resources  Council. 

$2205.502  OafinitkMia. 

As  used  in  this  subpart,  the  following 
basic  definitions  shall  apply: 

(a)  Action  means  any  Federal  activity 
including:  "*  *  *  (1)  acquiring, 
managing,  and  disposing  of  Federal 
lands  and  facilities;  (2)  providing 
Federally  undertaken,  danced  or 
assisted  construction  and  improvement: 
and  (3)  conducting  Federal  activities  and 
programs  affecting  land  use,  including 
but  not  limited  to  water  and  related  land 
resources  planning,  regulating,  and 
licensing  activities."  For  assistance  to 
State  or  local  governments  or  to  eligible 
private  non-profit  organizations,  an 


action  shall  normally  include  the  work 
covered  by  one  Damage  Survey  Report. 

(b)  Agency  means  an  executive 
department,  a  government  corporation, 
or  an  independent  establishment.  (An 
independent  establishment  is  part  of  the 
executive  branch  which  is  not  an 
executive  department  military 
department  government  corporation,  or 
part  thereof.) 

(c)  Base  flood  means  that  flood  which 
has  a  one  percent  chance  of  being 
equalled  or  exceded  in  any  given  year 
(also  known  as  a  100-year  flood).  This 
term  is  used  in  the  National  Flood 
Insurance  Program  (NFIP)  to  indicate  the 
minimum  level  of  flooding  to  be  used  by 
a  conununity  in  its  floodplain 
management  regulations. 

(d)  Base  floodplain  means  an  area 
subject  to  flooding  by  the  base  flood 
(also  see  definition  of  floodplain). 

(e)  Channel  means  a  natural  or 
artificial  watercourse  of  perceptible 
extent,  with  a  definite  b^  and  banks  to 
confine  and  conduct  continuously  or 
periodically  flowing  water. 

(f)  Critical  action  means  any  activity 
for  which  even  a  slight  chance  of 
flooding  would  be  too  great. 

(g)  Coastal  high  hazard  area  means 
the  area  subject  to  high  velocity  waters, 
including  but  not  limited  to  hurricane 
wave  wash  or  tsunamis. 

(h)  Damage  Survey  Report  (DSR) 
means  a  report  of  damages  caused  by  a 
major  disaster  or  emergency  and  a 
description  and  estimate  of  repair  work. 
Aproved  DSR's  form  the  basis  for  a 
project  application. 

(i)  Facility  means  any  man-made  or 
man-placed  item  other  than  a  structure. 

(j)  Flood  or  flooding  means  a  general 
and  temporary  condition  of  partial  or 
complete  inundation  of  normally  dry 
land  areas  finm  the  overflow  of  inland 
and/or  tidal  waters,  and/or  the  unusual 
and  rapid  accumulation  or  nmoff  of 
surface  waters  from  any  source. 

(k)  Floodplain  means  the  lowland  and 
relatively  flat  areas  adjoining  inland  and 
coastal  waters,  including  floodprone ' 
areas  of  offshore  islands,  including  at  a 
minimum,  that  area  subject  to  a  one 
percent  or  greater  chance  of  flooding  in 
any  given  year.  The  base  floodplain 
sh^l  be  u^  to  designate  the  100-year 
floodplain  (one  percent  chance 
floodplain).  The  critical  action 
floodplain  is  defined  as  the  500-year 
floodplain  (0.2  percent  chance 
floodplain). 

(l)  Floodproofing  means  the 
modification  of  individual  structures 
and  facilities,  their  sites,  and  their 
contents  to  protect  against  failure,  to 
keep  water  out  or  to  reduce  effects  of 
water  entry. 
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(m)  Floodway  means  that  portion  of 
the  floodplain  which  is  effective  in 
carrying  flow  and  within  which  this 
carrying  capacity  must  be  preserved.  It 
is  that  area  where  the  flood  hazard  is 
generally  highest;  i.e.,  where  water 
depths  are  velocities  are  the  greatest 

(n)  Flood  fringe  means  that  portion  of 
the  floodplain  outside  of  the  floodway 
(often  referred  to  as  “flooway  fringe”). 

(o)  Flood  Hazard  Boundary  Map 
(FHBM)  means  an  official  map  of  a 
community,  issued  by  the  Federal 
Insurance  Administrator,  where  the 
boundaries  of  the  flood,  mudslide  (i.e., 
mudflow)  and  related  erosion  areas 
having  special  hazards  have  been 
designated  as  Zone  A,  M,  or  E. 

(p)  Flood  Insurance  Rate  Map  (FIRM) 
means  an  official  map  of  a  commimity 
on  which  the  Federal  Insurance 
Administrator  has  delineated  both  the 
special  hazard  areas  and  the  risk 
premium  zones  applicable  to  the 
community. 

(q)  Flood  Insurance  Study  (FIS)  means 
an  examination,  evaluation  and 
determination  of  flood  hazards  and,  if 
appropriate,  corresponding  water 
surface  elevations  or  an  examination, 
evaluation  and  determination  of 
mudslide  (i.e.,  mudflow)  and/or  flood- 
related  erosion  hazards. 

(r)  Impacts  (long-term)  means  changes 
occurring  during  or  after  an  action 
which  may  take  the  form  of  delayed 
changes  or  changes  resulting  from  the 
cumidative  effects  of  many  individual 
actions. 

(s)  Impacts  (short-term)  means 
temporary  changes  occurring  during  or 
inunediately  following  an  action  and 
usually  persist  for  a  short  while. 

(t)  Minimize  means  to  reduce  to  the 
smallest  possible  amount  or  degree. 

(u)  New  construction  in  wetlands 
includes  draining,  dredging, 
channelizing,  Ailing,  dildng,  impounding, 
and  related  activities  and  any  structures 
begun  or  authorized  after  October  1. 
1977. 

(v)  One  percent  chance  flood  means 
the  flood  having  one  chance  in  100  of 
being  equalled  or  exceeded  in  any  one- 
year  period  (a  large  flood).  The 
likelihood  of  exceeding  this  magnitude 
increases  in  a  time  period  longer  than 
one  year.  For  example,  there  are  two 
chances  in  three  of  a  larger  flood 
exceeding  the  one  percent  chance  flood 
in  a  100-year  period. 

(w)  Practicable  means  capable  qf 
being  done  within  existing  constraints. 
The  test  of  what  is  practicable  depends 
upon  the  situation  and  includes 
consideration  of  the  pertinent  factors, 
such  as  environment,  cost  or  technology. 


(x)  Preserve  means  to  prevent 
modification  to  the  natural  floodplain 
environment  or  to  maintain  it  as  closely 
as  possible  to  its  natural  state. 

(y)  Project  Application  means  an 
application  by  an  eligible  applicant  for 
Federal  funding  of  work  approved  under 
the  Act. 

(z)  Restore  means  to  reestablish  a 
setting  or  environment  in  which  the 
natural  functions  of  the  floodplain  can 
again  operate. 

(aa)  Structure  means  walled  or  roofed 
build^s,  including  mobile  homes  and 
gas  or  liquid  storage  tanks  that  are 
primarily  above  ground  (as  set  by  the 
NFIP). 

(bb)  Wetands  means  “those  areas  that 
are  inundated  by  surface  or  groimd 
water  with  a  frequency  sufficient  to 
support  and  under  normal 
drciunstances  does  or  would  support  a 
prevalence  of  vegetative  or  aquatic  life 
that  requires  sahirated  or  seasonally 
saturated  soil  conditions  for  growth  and 
reproduction.  Wetlands  generally 
include  swamps,  marshes,  bogs,  and 
similar  areas  such  as  sloughs,  potholes, 
wet  meadows,  river  overflows,  mud 
flats,  and  natural  ponds”  (as  defined  in 
Executive  Order  11990). 

§  2205.503  Exempt  actions. 

(a)  General.  Section  8  of  Executive 
Older  11988  and  Section  9  of  Executive 
Order  11990  specifically  exempt  from 
the  provisions  of  these  orders 
emergency  woric  essential  to  save  lives 
and  protect  property  and  public  health 
and  safety  performed  pursuant  to 
Sections  305  and  306  of  the  Act.  Such 
exempt  actions  include  the  following 
examples: 

(l)  Category  A  emergency  debris 
clearance  provided  under  Section  305  or 
306  of  the  Act  to  save  lives  and  protect 
property  and  public  health  and  safety. 

(2)  Category  B  emergency  protective 
measures  under  Section  305  or  306  of  the 
Act  to  save  lives,  or  to  protect  public 
health  and  safety,  or  to  protect  property. 

(3)  Restorative  work  under  Section 
305  or  306  of  the  Act  consisting  of 
emergency  repairs  to  essential  public  , 
facilities  as  necessary  to  provide  for 
their  continued  operation  in  accordance 
with  S  2205.31  of  these  regulations. 

(b)  Such  exempt  emergency  actions  do 
not  require  consideration  of  alternative 
actions,  agency  or  public  review,  or  any 
other  procedures  set  forth  in  this 
subpart.  However,  to  the  extent 
practicable,  considering  the  urgency  of 
the  situation,  such  emergency  work  shall 
be  consistent  with  the  spirit  or  intent  of 
these  two  Executive  Orders. 


S  2205.504  InappRcable  actions. 

(a)  The  Administrator  has  determined 
that  certain  types  of  actions  taken 
pursuant  to  Pub.  L  93-288,  as  amended, 
typically  do  not  create  adverse  effects 
or  incompatible  development  of 
floodplains  or  wetlands.  The  basis  for 
this  determination  included  analysis  of: 

(1)  potential  long-  or  short-term  adverse 
impacts  associated  with  occupany  or 
mi^fication  of  floodplains.  (2)  potential 
direct  or  indirect  support  of  floodplain 
development,  (3)  potential  harm  to  lives 
and  property  or  to  natural  and  beneficial 
floodplain  values,  (4)  potential 
ctimulative  impacts  of  multiple  actions 
over  time.  It  has  further  been 
determined  that  the  procedures  set  forth 
in  this  subpart  are  not  applicable  to 
such  actions,  except  that  the  Regional 
Director  shall  require  compliance  with 
the  spirit  of  these  two  Executive  Orders 
to  the  extent  practicable  considering  the 
urgency  of  each  situations.  The 
following  types  of  actions  have  been 
determined  to  be  in  this  category: 

(1)  Preparedness  (Title  11)  except  for 
actions  involved  with  floodplain 
management 

(2)  Emergency  Support  Teams  (Sec. 
304). 

(3)  Availability  of  Materials  (Sec.  318), 
except  that  for  non-emergency  uses, 
flood  resistant  materials  shall  be  used 
where  practicable. 

(4)  Mortgage  and  rental  payment 
assistance  (Sec.  404(b)). 

(5)  Unemployment  Assistance  (Sec. 
407). 

(6)  Community  Disaster  Loans  (Sec. 

414) ,  except  to  the  extent  that  the 
proceeds  of  the  loan  will  be  used  for 
repair  of  facilities  or  structures  or  for 
construction  of  additional  facilities  or 
structures. 

(7)  Emergency  Communications  (Sec. 

415) . 

(8)  Emergency  Public  Transportation 
(Sec.  416). 

(9)  Fire  Suppression  Assistance  (Sec. 
417). 

(10)  Actions  located  outside  the  base 
floodplain  and  critical  actions  located 
outside  the  500-year  floodplain  which  do 
not  directly  or  indirectly  support 
development  and  which  do  not  impact 
on  the  base  floodplain. 

(b)  The  Administrator  has  also 
determined  that  certain  other  actions 
generally  have  no  practicable 
alternative  actions  or  sites.  Hie  basis  for 
this  determination  included 
consideration  of  factors  such  as 
environment,  cost  and  technology. 
Actions  in  this  category  are  listed 
below.  It  has  been  further  determined 
that,  with  certain  exceptions,  the 
procedures  set  forth  in  this  subpart  are 
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not  applicable  to  sudi  actions  except 
that  appropriate  measures  shall  be 
taken  to  minimize  potential  harm  to  or 
%vithin  the  floodplain  and  to  restore  and 
preserve  beneficial  floodplain  values. 

Hie  Regional  Director  may  also  require 
certain  other  portions  of  the  decision¬ 
making  process  to  be  carried  out  for 
individual  acticms  as  he  deems 
necessary. 

(1)  Grants  for  removing  damaged 
timber  from  privately  owned  lands  (Sec. 
418(d)),  when  perfcmned  on  an 
emergency  basis. 

(2)  Detuis  removal  (Sec.  413)  exc^i 
those  grants  involving  non-emergency 
disposal  of  debris  within  the  base 
flo^plain  or  non-emergency  removal  of 
debris  from  the  floodway. 

(3)  Individual  and  Family  Grant 
programs  (Sec.  408),  except  for  die 
pur^ase  of  mobile  homes  to  be  placed 
in  the  base  floodplain  and  for  private 
structures  providing  access  to  homes. 

(4)  Small  project  grants  (Sec.  419), 
after  the  Regional  Director  has  applied 
steps  1, 2, 4  and  5  of  die  dedsion-maldng 
process  of  this  subpart,  except  to  the 
extent  that  Federal  funding  involved  is 
used  for  construction  of  new  facilities  or 
structures  within  the  base  floodplain. 

(5)  Replacement  of  building  contents, 
materials  and  equipment. 

(0)  Repairs  under  Section  402  of  the 
Act  to  damaged  facilities  or  structures 
after  the  Regional  Director  has  applied 
steps  1,  2, 4,  and  5  of  the  decision¬ 
making  process  of  this  subpart,  except 
any  such  action  for  whidi  one  or  more 
of  the  following  are  applicable: 

(i)  Cost  of  repairs  is  more  than  50 
percent  of  the  reconstruction  cost  of  the 
entire  facility  or  structure  and  is  more 
than  $25,00a  (or) 

(ii)  The  action  is  located  in  a 
floodway  or  coastal  high  hazard  area, 
(or) 

(iii)  The  facility  or  structure  has  been 
subject  to  prior  damage  by  a  flooding 
major  disaster. 

(c)  For  those  actions  described  in 
paragraphs  (a)  and  (b)  of  this  section, 
the  pubUcation  of  these  regulations 
constitutes  compliance  with  the 
requirements  contained  in  $  2205.506  of 
these  regulations,  except  as  noted  under 
paragraph  (b)  of  this  section. 

(d)  Finding  of  inapplicability.  The 
Administrator  may  apply  the  decision- 
maki^  process  prescribed  in  $  2205.506 
to  other  categories  of  action.  Based  upon 
the  completion  of  this  8-step  decision¬ 
making  process,  the  Administrator  may 
find  that  additional  types  of  actions  are 
also  inapplicable  as  discussed  in  this 
section.  Criteria  stated  in  paragraph  (a) 
of  this  section  are  applicable  to  each  of 
these  findings  of  inapplicability.  No  such 


finding  of  inapplicability  may  be  made 
unless  the  criteria  stated  in  paragraph 

(a)  m:  (b)  of  this  section  are  satisfied. 

§2205.505  Actions  requiring  dacWon- 
maklng  process. 

This  section  includes  actions  which 
will  require  review  and  application  of 
the  decision-making  process  as  set  forth 
in  this  subpart,  unless  otherwise  exempt 
or  inapplicable  in  accordance  with 
§§  2205.503  or  2205.504  of  tiiese 
regulations.  Such  actions  include  but  are 
not  limited  to: 

(a)  Preparedness  (Title  D)  where  the 
Fed^al  ^ding  is  used  for  floodplain 
management  plans  or  programs. 

(b)  Non-emergency  actions  under 
Section  418,  and  under  Section  318 
involving  materials  in  floodprone  areas 
that  are  not  flood  resistant 

(c)  Community  disaster  loans  (Sec. 
414).  Loans  to  the  extent  that 
construction  of  additional  public 
facilities  or  structures  is  involved. 

(d)  Actions  outside  the  base 
floodplain  and  critical  actions'outside 
the  500-year  floodplain,  when  such 
actions  have  potential  to  impact  the 
floodplain  adversely  or  support 
floodplain  development 

(e)  Non-emergency  debris  removal 
from  a  floodway  or  non-emergency 
disposal  of  debris  within  the  base 
flo^plain. 

(f)  Temporary  housing  assistance 
(Sm.  404).  (1)  ‘Ae  following  listing  of 
temporary  housing  alternatives  has  been 
determined  by  the  Administrator  to  be 
generally  reflective  of  practicability 
concepts.  This  determination  is  based 
on  floodplain  management  criteria  and 
on  the  determinations  of  practicality 
included  as  regulatory  guidance  at 

§  2205.45  (d)(2),  (e),  (f).  The 
Administrator’s  designee  shall  select 
temporary  housing  alternatives  for  each 
applicant  from  this  list  However, 
desftite  diis  listing,  practicable 
alternatives  outside  the  base  floodplain 
must  be  chosen  in  preference  to 
practicable  alternatives  within  the  base 
floodplain. 

(i)  Existing  resources  outside  the  base 
floodplain. 

(ii)  Minimal  repair  of  owner-occupied 
residences  outsit  the  base  floodplain. 

(iii)  Existing  resources  within  the  base 
floodplain. 

(iv)  Minimal  repair  of  owner-occupied 
residences  within  the  base  floodplain. 

(v)  IHacement  of  a  mobile  home  or 
read^y  fabricated  dwelling  on  a  private 
or  commercial  site  outside  the  base 
floodplain. 

(vi)  Placement  of  a  mobile  home  or 
readily  fabricated  dwelling  on  a  private 
site  within  the  base  floodplain. 


(vii)  Placement  of  a  mobile  home  or 
readily  fabricated  dwelling  on  a 
commercial  site  within  the  base 
floodplain. 

(viii)  Placement  of  a  mobile  home  or 
readily  fabricated  dwelling  on  a  group 
site  outside  tiie  base  floodplain. 

(ix)  I^acement  of  a  mobUe  home  or 
readily  fabricated  dwelling  on  a  group 
site  within  the  base  floodplain. 

(x)  Any  action  involving  housing  in  a 
mapped  floodway  or  coastal  high  hazard 
area. 

(2)  The  Administrator  has  determined 
that  minimization  measures  are 
impracticable  (considering  cost 
effectiveness  and  timeliness  of 
assistance)  in  the  case  of  existing 
resources  and  minimal  repairs.  ’Die 
apiuropriate  minimization  measures 
shall  be  taken  in  the  case  of  mobile 
homes,  especially  those  placed  in  a 
mapped  floodway  or  coastal  high  hazard 
area. 

(3)  The  sale  of  mobile  homes  or  other 
readily  fabricated  dwellings,  and  the 
donation  of  temporary  housing  units  to 
States,  other  governmental  entities,  or 
voluntary  organizations,  shall  require 
full  implementation  of  Ae  decision¬ 
making  process  described  in  this 
subpart 

(g)  Individual  and  Family  Grant 
programs  (Sec.  408).  Actions  which 
involve  purchase  of  a  mobile  home  or 
building  of  bridges  to  provide  access  to 
private  residences  shall  require 
implementation  of  tiie  proc^ures  of  this 
subpart  Should  the  Governor  or  his/her 
designee  determine  an  applicant  eli^ble 
for  either  or  the  above  items,  he/she 
shall  request  the  Regional  Director  to 
make  a  determination  with  respect  to 
this  subpart  If  the  action  is  apfMoved, 
the  appropriate  minimization  measures 
shall  be  taken  by  applicants  and  grant 
funds  may  be  approved  for  this  purpose. 

(h) ^  Sm^  project  grants  (Sec.  419) 
wdiere  the  Federal  ^ding  involved  is 
used  for  construction  of  new  facilities  or 
of  new  structures  within  the  base 
floodplain  that  are  not  otherwise  exempt 
or  inapplicable. 

(i)  ^pair  and  restoration  of  public 
facilities  (Sec.  402).  (1)  Categorical 
grants  (Sec.  402  (a),  (b),  or  (c)). 

(1)  Repairs  to  facilities  or  structures. 

(ii)  Replacement  of  destroyed 
facilities  or  structures. 

(iii)  A  grant-in-lieu. 

(2)  Flexible  funding  (Sec.  402(f)). 

(i)  Repairs  to  facilities  or  structures. 

(ii)  Replacement  of  destroyed 
facilities  or  structures. 

(iii)  New  facilities  or  structures  wvhich 
the  State  or  local  government 
determines  to  be  necessary  to  meet  its 
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needs  for  governmental  services  and 
functions  in  the  disaster-affected  area. 

$2205.506  Decision  making  process. 

(a)  General  The  Regional  Director 
and  individuals  responsible  to  him  for 
executing  this  decision-making  process 
must  be  thoroughly  familiar  widi  the 
two  Executive  Orders,  the  USWRC 
Guidelines,  and  with  this  subpart. 
Questions  requiring  clarification  of  any 
aspect  of  this  subpart  should  be  referred 
to  the  Administrator  for  his  review  and 
determination.  The  Regional  Director  is 
responsible  to  the  Administrator  for 
appropriate  execution  of  this  decision¬ 
making  process  in  each  case,  involving 
any  non-exempt  applicable  action 
funded  by  FDAA  grant  or  loan  in  the 
wetlands  or  in  a  flood-plain  (see 
Appendix  A  for  flow  chart  of  this  8-step 
process). 

(b)  Step  1.  Determine  if  a  Proposed 
Action  is  in  the  Base  Floodplain. 

(1)  Exempt  or  Inapplicable  Actions. 
First  it  is  necessary  to  verify  whether 
the  proposed  action  is  exempt 

($  2205.503)  or  inapplicable  ($  2205.504). 
If  so,  the  8-step  decisionmaking  process 
need  not  be  applied  except  as  provided 
in  the  above  sections,  and  Federal 
funding  under  the  Act  may  be  approved. 

(2)  Applicable  Actions. 

(i)  Procedures  for  determining  a 
floodplain  location.  (A)  Areas  of 
predominantly  private  land  ownership: 
detailed  maps  showing  the  elevations 
and  boundaries  of  the  “100-year”  (Zones 
A  and  V)  and  “500-year”  (Zone  B) 
floodplains  are  known  as  “Flood 
Insurance  Rate  Maps”  (FIRM).  Many  of 
the  communities  which  have  a  FIRM 
also  have  a  Flood  Insurance  Study 
Report  (FIS)  containing  detailed  flood 
information.  Some  less  detailed  maps 
showing  the  approximate  cueas  of  the 
base  (Zone  A)  floodplain  are  available 
for  most  of  the  remaining  communities 
for  which  a  FIRM  is  not  available.  These 
are  called  “Flood  Hazard  Boundary 
Maps”  (FHBM).  Similar  information, 
some  very  detailed,  is  also  available 
from  the  agencies  described  in 
Appendix  A.  The  search  for  flood 
hazard  information  should  follow  the 
sequence  below. 

•  The  detailed  map  (FIRM)  or  the  Flood 
Insurance  Study  (FIS)  report  shall  be 
consulted  first 

•  If  a  detailed  map  (FIRM)  is  not  available, 
obtain  an  approximate  boundary  map 
(FHBM).  If  the  proposed  site  is  at  or  near  the 
“100-year”  boundary,  if  data  on  flood 
elevations  are  needed,  or  if  the  map  does  not 
delineate  the  flood  hazard  boundaries  in  the 
vicinity  of  the  proposed  site,  seek  detailed 
information  and  assistance  from  the  agencies 
listed  in  Appendix  B. 


•  If  an  approximate  boundary  map  (FHBM) 
is  not  available  or  if  the  map  does  not 
delineate  the  flood  hazard  boundaries  in  the 
vicinity  of  the  proposed  site,  seek  detailed 
information  and  assistance  from  the  agencies 
listed  in  Appendix  B. 

•  If  the  agencies  listed  do  not  have  or 
know  of  detailed  information  and  are  unable 
to  assist  in  determining  whether  or  not  the 
proposed  site  is  in  the  base  floodplain,  seek 
the  services  of  a  licensed  engineer 
experienced  in  this  type  of  work  to  obtain 
data  needed  to  identify  the  floodplaiiL 

(B)  Areas  of  predominantly  Federal 
and  State  land  holdings:  If  a  decision 
involves  an  area  or  location  within 
extensive  Federal  or  State  holdings  and 
FIS  reports  and  FIRM  or  FHBM  map's 
are  not  available,  information  shall  be 
sought  from  the  land  administering 
agency  before  information  and/or 
assistance  is  sought  from  the  agencies 
listed  in  Appendix  B.  If  none  of  these 
agencies  has  information  or  can  provide 
assistance,  the  services  of  an 
experienced  consulting  engineer  shall  be 
sought  as  described  above. 

(ii)  Procedures  if  site  is  out  of  the  base 
floodplain.  Actions  located  out  of  the 
base  floodplain  as  shown  on  either  the 
FIRM  or  FHBM  would  meet  the 
minimum  requirements  and  no  further 
action  is  required  unless  the  action 
impacts  the  base  floodplain,  indirectly 
supports  floodplain  development,  or  is  a 
critical  action. 

(3)  Critical  Action.  As  indicated 
previously,  the  minimum  floodplain  of 
concern  for  certain  critical  actions  is  the 
area  subject  to  inundation  from  a  flood 
having  a  0.2  percent  chance  of  occurring 
in  any  given  year  (500-year  floodplain). 
This  floodplain  includes  both  Zones  A 
and  B  as  shown  on  FIRMs  and  the 
location  of  each  critical  action  will  be 
verifled  as  discussed  imder 

S  2205.506(b)(2).  Some  key  concerns  in 
identifying  critical  actions  are: 

•  Whether  the  proposed  action,  if  flooded, 
would  create  an  added  dimension  to  the 
disaster  as  could  be  the  case  for  liquified 
natural  gas  terminals  and  facilities  producing 
and  storing  highly  volatile,  toxic,  or  water- 
reactive  materials. 

•  Given  the  flood  warning  lead-time 
available,  whether  the  occupants  of  buildings 
such  as  hospitals,  schools,  and  nursing  homes 
would  be  insufficiently  modile  to  avoid  loss 
of  life  and  injury. 

•  Whether  essential  and  irreplaceable 
records,  utilities,  and/or  emergency  services 
would  be  lost  or  become  inoperative  if 
flooded.  Potential  critical  actions  include,  but 
are  not  limited  to,  those  types  of  facilities  or 
structures  already  mentioned  in  this  section. 

(4)  Other  Actions  Outside  the  Base 
Floodplain.  The  location  will  be  verified 
in  Step  1  as  discussed  in  S  2205.506(b)(2) 
for  each  proposed  action  outside  the 


base  floodplain  which  impacts  the  base 
floodplain  or  indirectly  supports 
floodplain  development. 

.  (c)  Step  2— Early  Public  Review.  (1) 

General.  The  objective  of  public 
involvement  is  to  provide  sufficient 
information  early  enough  in  the  process 
of  making  decisions  affecting 
floodplains  so  that  the  public  can  have 
impact  on  the  decision  outcome.  The 
order  includes  requirements  that  the 
public  be  provided  adequate 
information  on  plans  or  proposals  for 
actions  in  floodplains,  an  accounting  for 
the  rationale  for  proposed  actions 
affecting  floodplains  and  opportimity  for 
review  and  comment  This  requirement 
for  public  involvement  can  be  met  in  a 
cimiulative  manner,  when  appropriate. 
Several  actions  may  be  address^  in 
one  notice  or  series  of  notices.  For  some 
actions  involving  limited  public  interest 
a  single  notice  in  a  local  newspaper  or 
letter  to  interested  parties  will  suffice. 

(2)  Procedures.  The  Regional  Director 
may  require  the  State,  or  applicant 
through  the  State,  to  assist  him  in 
developing  and  executing  a  plan  and  a 
procedure  for  giving  public  notice  of  a 
proposed  action.  Sudi  plan  and 
procedure  shall  in  each  case  contain  the 
following  elements: 

•  A  description  of  the  overall  audience, 
including  specific  segments  to  whom  public 
notice  information  will  be  targeted  (e.g., 
floodplain  residents,  elected  officials,  basin 
residents,  interest  groups,  other  agencies, 
etc.).  The  responsibility  is  to  reach  as  broad 
an  audience  as  possible. 

•  A  description  of  the  vehicles  or  public 
information  mechanisms  which  will  be 
utilized  to  reach  the  target  audience  (e.g., 
public  hearings,  newsletters,  workshops, 
advisory  groups,  etc.).  The  responsibility  is  to 
provide  continuous  interaction  and 
involvement  opportunities  for  the  public 
during  the  floodplain  dedsion-maldng 
process. 

•  A  description  of  the  purpose  for  which 
various  public  notice  actions  will  be 
undertaken  and  assurance  that  public  input 
will  be  integrated  into  the  decision-making 
process  (e.g.,  specific  efforts  to  provide  one¬ 
way  information  dissemination,  two-way 
public  communication  or  interaction,  etc.). 
The  responsibility  is  to  provide  information 
which  promotes  ^e  fullest  understanding  of 
the  proposed  plan  or  action. 

•  A  statement  explaining  the  timing  of 
public  notice  actions  to  promote  public 
understanding  and  provide  opportunities  for 
the  public  to  affect  a  proposed  action  or  plan 
before  alternative  actions  have  been 
precluded. 

The  Regional  Director  of  his  designee  shall 
insure  that  this  plan  and  procedure  is 
compatible  with  Section  (2)(b)  of  Executive 
Order  11514  and  that  they  apply  to  actions 
which  do  not  require  preparation  of  an 
Environmental  Impact  Statement  (EIS)  under 
Section  102(2)(q  of  NEPA. 
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If  there  U  a  reasonable  likelihood  that  a 
proposed  action  or  a  practicable  alternative 
outside  the  base  floodplain  will  impact  the 
base  floodplain,  this  shall  be  announced  as 
early  as  possible  without  any  delay  to  obtain 
more  detailed  information  being  developed. 
Public  notice  must  precede  major  site 
identification  and  aiudysis  so  Ae  public  can 
have  cn  input  early  in  the  decision-making 
process  of  prelimirary  site  screening  and 
selection.  If  not,  options  for  public  dhoice 
may  be  foreclosed,  or  decisions  will  not  be 
based  on  similarly  detailed  information 
bases. 

Early  public  notice  is  the  first  in  a  series  of 
public  information  and  involvement 
activities.  This  would  logically  be  followed 
by  continuing  public  communication  at  Step 
4,  in  identify^  impacts,  Step  6,  reevaluati^ 
alternatives  throu^  the  environmental 
review  process,  and  at  Step  7,  in  the  issuance 
of  findings  and  explanation  of  why  the 
proposed  plan  or  action  must  impact  the 
floodplain. 

(d)  Step  S — Identify  and  Evaluate 
Practicable  Alternatives  to  Locating  in 
the  Base  Floodplain.  (1)  Having 
determined  that  a  proposed  action  is 
located  in  the  base  floodplain,  the 
Regional  Director  is  required  by  the 
Order  to  identify  and  evaluate 
practicable  alternatives  to  locating  in 
the  base  floodplain.  Alternatives  to  be 
evaluated  include:  (i)  carrying  out  the 
proposed  action  at  a  location  outside  the 
base  floodplain  (alternative  sites);  (ii) 
other  means  which  accomplish  the  same 
purpose  as  the  proposed  action 
(alternative  actions):  and  (iii)  no  action. 

(2)  In  determining  how  this 
identification  of  alternatives  is  to  be 
carried  out,  the  Regional  Director  may 
categorize  certain  types  of  actions  and 
shall  perform  the  steps  as  prescribed  in 
the  following  paragraphs. 

(i)  Actions  which  must  be  located  in 
the  floodway.  Some  facUities  or 
structures  may  have  functionally 
dependent  uses  and  must  be  located  in 
the  floodplain  in  order  to  function.  An 
example  of  such  a  facility  would  be  a 
dam  or  floodwall.  This  type  of  action 
may  be  assumed  to  have  no  practicable 
alternative  to  locating  in  the  floodplain. 
The  Regional  Director  shall  document 
the  reasons  why  the  floodplain  location 
is  required.  Certain  other  facilities  or 
structures  must  be  located  in  the 
floodway  in  order  to  function,  such  as 
water  intakes  and  stream  gauging 
stations.  For  these  actions  no 
alternatives  need  be  identified  and  the 
review  may  proceed  to  Step  4 — 
Identification  of  Impacts  and  Step  5— 
Minimize,  Restore  and  Preserve.  In  some 
instances  where  the  magnitude  and 
severity  of  damages  within  the  base 
floodplain  virtually  eliminate  all  non- 
conforming  facilities  or  structures,  the 
proposed  action,  or  actions,  create  a 


situation  that  is  particularly  conducive 
to  sound  floodplain  management  as  well 
as  minimization  of  harm  to  and  within 
the  floodplain.  Recognition  of  this 
situation  is  a  key  factor  to  be  considered 
by  the  Regional  Director  in  the 
practicability  determinations  required 
by  this  decision-making  process.  This 
type  of  situation  also  may  increase  the 
practicability  of  sites  outside  the  base 
floodplain. 

(ii)  Actions  with  alternative  locations 
outside  the  base  floodplain  (or  outside 
the  500-year  floodplain  for  critical 
actions).  The  Regional  Director  will 
consult  with  the  State  and  the  applicant 
through  the  State  to  identify  acceptable 
alternative  locations  for  the  proposed 
action.  Separate  reports  will  be 
prepared  for  each  such  alternative 
location.  If  a  practicable  location 
outside  the  floodplain  (base  or  500-year 
as  applicable)  is  foimd  based  on  FDAA 
review  of  these  reports  it  must  be  used, 
and  further  consideration  of  alternative 
locations  is  not  necessary.  At  this  point 
the  Regional  Director  sh^  determine 
that  the  proposed  action  within  the 
floodplain  may  not  be  Federally  funded. 
If  the  applicant  decides  to  proceed  with 
the  practicable  alternative  action 
outside  the  floodplain,  the  Regional 
Director  may  then  complete  the 
decision-making  process  and  approve 
elegible  Federal  funding.  If  the  applicant 
declines  to  proceed  with  the  practicable 
alternative  outside  the  base  floodplain, 
as  determined  by  the  Regional  Director, 
the  latter  may  not  approve  Federal 
funding.  However,  the  applicant  may 
propose  other  actions,  perhaps  based  on 
flexible  funding  or  a  grant-in-lieu.  It  may 
then  be  necessary  to  repeat  the  8-step 
decision-making  process  for  the  new 
proposed  action. 

(iii)  Actions  with  alternative  locations 
within  the  base  floodplain,  or  within  the 
500-year  floodplain  for  critical  actions 
involving  facilities  or  structimes  that 
may  not  be  adequately  floodproofed.  If 
no  practicable  location  outside  the 
floodplain  is  found,  then  locations 
within  the  floodplain  which  might  have 
less  potential  for  harm  or  impact  on  the 
floodplain  should  be  considered.  A 
report  will  be  made  out  for  each 
alternative  location.  Each  report  will 
also  include  a  cost  breakdown  of 
applying  minimization  standards  as 
described  in  Step  5  of  this  decision¬ 
making  process  (2205.506(f)). 

(iv)  Alternative  actions  at  the  same 
location.  I  no  practicable  alternative 
locations  to  the  original  location  exist, 
then  the  Regional  Director  will  consult 
with  the  applicant  to  determine  if  there 
are  alternative  methods,  including 
floodproofing,  for  accomplishing  the 


same  purpose  or  function  as  that 
proposed  which  will  have  less  potential 
for  harm  or  impact  on  the  floodplain. 

The  alternative  method  will  be 
evaluated  as  described  above  for 
alternative  locations  within  the 
floodplain. 

(v)  No  action — ^The  alternative  of  not 
completing  the  action  at  all  must  be 
considered  if  no  practicable  alternative 
outside  the  floodplain  or  practicable 
alternate  action  is  found. 

(e)  Step  4 — Identify  Impacts  of 
Proposed  Action.  (1)  General.  After 
identifying  a  practicable  alternative,  the 
impacts  of  this  action  must  be  identified 
within  two  areas;  potential  harm  to  lives 
and  property  and  impact  upon  the 
natural  and  beneficial  floodplain  values. 
Since  the  Order  is  based  primarily  on 
NEPA,  the  Regional  Director  can  draw 
upon  the  impact  identification  and 
assessment  procedures  which  have  been 
developed  in  the  implementation  of 
NEPA.  This  review  shall  consider 
whether  the  proposed  action  will  result 
in  an  increase  in  the  useful  life  of  any 
structure  or  facility  in  question,  or 
maintain  the  investment  at  the  same  risk 
and  exposure  of  lives  to  the  flood 
hazard,  or  forego  an  opportunity  to 
restore  the  natural  and  beneficial  values 
served  by  the  floodplain. 

(2)  Step  4.A.  General  Concepts.  In  his 
review  of  a  proposed  or  alternative 
action  that  is  not  exempt  or 
inapplicable,  the  Regional  Director  shall 
specifically  consider  and  evaluate:  (i) 
impacts  associated  with  modification  of 
wetlands  or  floodplains  regardless  of  its 
location:  (ii)  additional  impacts  which 
may  occvir  when  certain  types  of  actions 
may  support  subsequent  actions  which 
have  additional  impacts  of  their  own; 

(iii)  adverse  impacts  of  the  proposed 
actions  on  lives  and  property  and  on 
natural  and  beneficial  floodplain  or 
wetland  values;  (iv)  the  three  basic 
types  of  impacts  discussed  in  the 
following  paragraphs. 

(A)  Step  4.A.I.  Direct  and  Indirect 
Support  of  Floodplain  or  Wetland 
Development.  An  action  supports 
floodplain  development  if  it  encourages, 
allows,  serves,  or  otherwise  facilitates 
additional  floodplain  development.  The 
Regional  Director  shall  consider 
whether  or  not  proposed  repair  or 
restorative  work  has  the  effect  of 
maintaining  the  status  quo  that  existed 
prior  to  a  major  disaster  in  evaluating  its 
impacts.  These  impacts  may  reinforce 
land  use  patterns  which  have  developed 
without  regard  to  hazard  minimization 
or  preservation  of  floodplain  values  and 
thus  may  be  undesirable.  Direct  support 
results  ftnm  actions  located  in  wetlands 
or  on  the  floodplain,  while  indirect 
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support  results  from  those  outside.  All 
such  impacts  shall  be  evaluated. 

(B)  Step  4.A.2.  Types  of  Impacts. 

Public  notice  will  invite  conunents  to 
identify  these  impacts.  The  Regional 
Director's  analysis  of  impacts  shall  also 
consider  other  sources  in  making  his 
analysis  of  impact  The  three  basic 
types  of  impacts  which  must  be 
addressed  are: 

(1)  Positive  and  negative  impacts: 
both  shall  be  identified,  even  though  the 
focus  of  in^mct  identification  and 
assessment  is  on  negative  or  adverse 
impacts.  This  is  necessary  in  order  to 
identify  the  full  range  of  impacts  against 
which  to  weigh  the  practicability  of  a 
proposed  action.  In  addition,  it  must  be 
recognized  that  impacts  which  are 
beneficial  to  some,  may  be  harmful  to 
others. 

(2)  Concentrated  and  dispersed 
impacts:  both  may  result  from  any 
action.  The  impact  is  concentrated  if  it 
occurs  at  or  near  the  site  of  the  action 
and  is  dispersed  if  it  occurs  at  a  site 
remote  from  the  action. 

(2)  Short-  and  long-term  impacts:  both 
must  be  analyzed  in  order  to  evaluate 
the  total  impact  of  an  action,  ^ort-term 
impacts  are  temporary  changes 
occurring  during  or  immediately 
following  an  action  and  usually  persist 
for  a  short  while.  Long-term  impacts 
occur  during  or  after  an  action  and  may 
take  the  form  of  delayed  changes  or 
changes  resulting  from  the  cumulative 
effects  of  many  individual  actions.  Long¬ 
term  impacts  may  persist  for  a 
considerable  time  and  may  continue 
indefinitely. 

(3)  Step  4.B.  Lives  and  Property.  After 
determining  that  a  proposed  action  is  in 
the  base  floodplain,  tlm  risk  to  lives  and 
property  involved  in  using  that  site  must 
be  determined.  This  requires  an 
understanding  of  the  magnitude  and 
consequences  of  flooding  that  can  be 
expected. 

(i)  Step  4.B.2.  High  Hazard  Areas. 

Hi^  hazard  areas  are  those  portions  of 
riverine  and  coastal  floodplains  nearest 
the  source  of  flooding.  These  are  the 
frequently  flooded  areas  that  become 
arenas  of  major  flood  dynamics  during 
large  floods.  Here  flood  waters  exert 
their  maximum  pressures,  erosion  is 
greatly  accelerated  and  loss  potential  is 
increased.  Additionally,  these  are  the 
areas  of  coastal  and  riverine  floodplains 
within  which  many  of  the  most  critical 
floocfylain  values  are  concentrated.  In 
riverine  sihiations,  the  high  hazard  area 
is  that  portion  of  the  floodplain  where 
impedence  to  flood  flow  resulting  from 
man's  occupancy  can  increase  flood 
heights  and  consequently  the  area 
subject  to  flooding.  In  coastal 


floo<fylains  the  high  hazard  area  is 
usually  confined  to  the  beach  area  in 
front  of  high  bluffs  or  the  crest  of 
primary  or  foredunes,  where  wave 
inqmct  is  the  moat  significant  inducing 
factor.  In  li^t  of  the  high  loss  potential 
and  the  likelihood  of  significant  adverse 
effects  to  floodplain  values  associated 
with  the  conduct,  support  or  allowance 
of  actions  in  these  portions,  the  Regional 
Director  must  rigorously  apply  the 
Order's  charge  to  avoid  tlmro  areas. 

(ii)  Step  4.BJ.  Evaluation  of  Flood 
Hazard.  In  reviewing  the  Damage 
Siirvey  Report  for  a  proposed  action  in 
the  wetlands  or  in  die  floodplain,  the 
Regional  Director  shall  make  a 
determination  whether  the  8-step 
decision-making  process  may  be 
involved  and  s^ll  record  the 
determination  on  the  Damage  Survey  . 
Report  If  the  determination  is 
affirmative,  the  hazard  involved  shall  be 
cleariy  identified  and  the  following 
considerations  taken  into  account 

•  Whether  the  proposed  action  is  in  a 
flood-fringe  area  sndi  as  die  flood-fringe 
portion  of  a  riverine  floodplain  or  the 
backwater  areas  of  a  coastal  floodpIaiiL 

•  Whether  the  flood  hazard  is  aggravated 
by  the  presoice  ot  or  potential  for, 
destructive  velocity  fl^s,  flood-related 
erosion,  sidisidence  or  sinkholes,  or  other 
special  problems. 

•  Whether  there  is  a  combination  of  flood 
sources  present  which  may  flood 
simultaneouriy  in  the  area  (e.g.,  river  and 
ocean,  or  shallow  overland  runoff  and  river, 
etc.). 

(4)  Step  4.C  Natural  and  Beneficial 
Floodplain  Values,  (i)  Water  and  the 
adjacent  floodplain  exist  in  nafrire  in  a 
state  of  dynamic  equilibrium.  If  one  part 
of  a  coastal  or  riverine  system  is 
disturbed,  the  entire  system  usually 
readjusts  toward  a  new  equilibrium. 
Thus  floodplain  actions  must  be  viewed 
with  caution  and  a  careful  assessment 
made  of  their  impact  on  natural  and 
beneficial  floodplain  values. 

(ii)  Floodplains  in  their  natural  or 
relatively  undisturbed  state  serve  water 
resource  values  (natural  moderaticm  of 
floods,  water  qucdity  maintenance,  and 
groundwater  recharge),  living  resource 
values  (fish,  wildlife,  and  plant 
resources),  cultural  resource  values 
(open  space,  natural  beauty,  scientific 
study,  outdoor  education,  and 
recreation),  and  cultivated  resource 
values  (agriculture,  aquaculture,  and 
forestry).  The  review  will  consider 
whether  the  proposed  action  will  forego 
an  opportunity  to  restore  the  natural  and 
beneficial  values  served  by  the 
flooifylainB.  The  Regional  Director  shall 
use  appropriate  measures  to  avoid  this 
undesirable  impact 


(f)  Step  S— Minimize,  Restore, 

Pnserve.  (1)  General  The  requirements 
of  die  Order  to  minimize,  restore,  and 
preserve  apply  if  a  proposed  action  will 
result  in  harm  to  or  within  flie 
floodplain.  The  term  Tiarm,’’  as  used  in 
the  context  of  the  Order,  applies  to  both 
lives  and  property  (St^  4.B.),  and 
natural  and  beneficial  floodplain  values 
(Step  4.C).  The  concept  of  minimization 
(Step  5.A.),  applies  to  harm.  The  concept 
of  restoratiott  and  preservation  (Step 
S.B.)  applies  only  to  floodplain  values. 
Step  5.C.  discusses  some  mechanisms 
which  may  be  applied  to  achieve  these 
three  requirements.  The  Regional 
Director  shall  start  his/her  analysis  of 
these  three  requirements  by  api^ying 
these  minimum  standards:  (i)  no  nmi- 
critical  structure  shall  be  built  or 
improved  significanfly  unless  Hs  lowest 
flood  intended  for  human  occupancy 
including  basement  is  at  or  above  the 
level  of  the  100-year  frequency  flood;  (ii) 
there  shall  be  no  construction  in  a 
floodway  or  coastal  hi^  hazard  area 
unless  the  use  is  functionally  dependent 
on  the  floodplain  site;  (iii)  t^  minor 
repair  or  improvemmit  of  a  structure 
shall  be  accomplished  with  flood 
remtant  materials.  A  Regional  Director 
may  %vithhold  financial  assistance  to  an 
applicant  in  those  cases  where  these 
minimum  standards  are  not  met.  or 
followup  with  the  applicant  to  seek 
another  practicable  alternative  action. 

(^  Step  5  JV.  Minimize.  Kfinimize  is  a 
demanding  standard  and  requires  that 
harm  be  r^uced  to  the  sma^st 
possible  degree.  From  the  standpoint  of 
lives  and  property,  potmitial  harm  to  or 
within  the  floodplain  must  be  reduced  to 
the  smallest  po^ble  amoimt  or  degree. 
The  goal  is  to  avoid  increasing  die  flood 
loss  potential  associated  with  the  level 
of  the  base  flood  prior  to  die  proposed 
action.  Where  a  critical  action  is 
proposed  (see  Step  2.C)  die  goal  is 
associated  with  the  500-year  level  of 
flooding.  The  Order’s  requirement  to 
minimize  potential  harm  applies  to  (i) 
the  investment  at  risk,  Le..  ^  flood  loss 
potential  of  the  action  itself,  (fi)  the 
impact  the  action  may  have  on  odiers, 
and  (iii)  the  impact  die  action  may  have 
on  floodplain  values.  In  his/her  review 
and  findings  the  Regional  Director  shall 
specify  how  actions  will  be  designed 
and  modified  to  minimize  harm  to  or 
widiin  die  floodplain.  His/her  review 
shall  determine  applicability  of  land  use 
regulations  and  s^e  construction 
practices,  including  floodproofing  or 
conversion  of  flood-exposed  portions  of 
a  facility  or  structure  to  other  uses  less 
harmfrd  to  life  (v  property  or  to  the 
environment.  He /she  may  consult  widi 
envirmunental  or  floodplain 
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management  specialists  from  the  State 
or  other  Federal  agencies  in  deciding  on 
approporiate  design  changes  or  other 
modifrcations  to  achieve  minimization 
and  still  have  a  practicable  proposed 
action  or  alternative. 

(3)  Step  S.B.  Restore  and  Preserve,  (i) 

In  the  context  of  this  Order,  “restore" 
focuses  upon  conditions  existing  as  a 
result  of  prior  actions,  while  “preserve" 
focuses  upon  the  impacts  of  a  proposed 
action.  Restore  means  to  reestablish  a 
setting  or  environment  in  which  the 
natur^  and  beneficial  floodplain  values 
can  again  operate  as  well  as  or  better 
than  they  did  prior  to  the  major  disaster. 
Where  floodplain  values  have  been 
degraded  by  past  actions,  the  Regional 
Director  must  identify,  evaluate  and 
implement  appropriate  measures  to 
restore  the  values  diminished  or  lost 

(ii)  Preserve  means  to  prevent 
modification  to  the  natural  floodplain 
environment  as  it  existed  prior  to  the 
major  disaster,  or  to  maintain  it  as 
closely  as  possible  to  its  natural  state.  If 
an  action  will  result  in  harm  to  or  writhin 
the  floodplain,  the  Regional  Director 
must  design  or  modify  the  action  to 
assure  that  it  will  be  carried  out  in  an 
manner  which  preserves  as  much  of  the 
natural  and  beneficial  floodplain  values 
as  is  possible. 

(4)  Step  5.C.  Methods  to  Minimize  and 
Preserve.  A  wide  range  of  methods  have 
been  developed  over  time  to  minimize 
harm  to  lives  and  property  bom  flood 
hazards.  For  example,  refer  to  page  36. 
Water  Resources  Council  Guidelines,  43 
FR  6048,  Federal  Register  Volume  43. 
February  10, 1978.  In  the  recent  past 
other  methods  directed  toward 
minimizing  harm  to  natural  and 
beneficial  environmental  values, 
including  those  associated  with  the 
floodplain,  have  also  been  developed. 
The  technology  and  methodologies  for 
achieving  restoration  and  preservation 
are  not  as  well  documented  nor 
understood,  but  currently  are  receiving 
increasing  attention.  The  tools  and 
approaches,  which  are  directed  toward 
attaining  these  three  goals  of  the  Order, 
shall  be  considered  and  applied  at  all 
stages  of  a  proposed  action,  as 
appropriate,  e.g.,  during  the  planning, 
design,  construction,  operation  and 
maintenance  of  a  proposed  project 

(g)  Step  6— Reevaluate  Alternatives. 

(1)  General  (i)  Having  identified  the 
impacts  the  proposed  action  would  have 
on  the  floodplain  (Step  4),  methods  to 
minimize  these  impacts,  and 
opportunities  to  restore  and  preserve 
floodplain  values  (Step  5);  die  proposed 
action  shall  now  be  reevaluated.  For 
proposed  actions  in  the  base  floodplain, 
the  reevaluation  shall  consider  if  t^ 


action  is  still  practicable  at  the  original 
site.  If  not,  consider  limiting  the  action 
to  make  non-floodplain  sites  practicable. 
If  neither  is  acceptable,  the  alternative 
is  no  action.  If  the  proposed  action  is 
outside  the  base  floodplain  but  has 
impacts  which  cannot  be  minimized 
(Step  5).  consider  whether  the  action 
can  be  modified  or  relocated  to 
eliminate  or  reduce  the  identified 
impacts,  or  if  the  no  action  alternative 
should  be  chosen. 

(ii)  When  there  is  no  practicable 
alternative  outside  the  floodplain,  the 
reevaluation  shall  also  include  a 
provision  for  comparison  of  the  relative 
adverse  impacts  associated  with  the 
proposed  action  located  in  an  out  of  the 
floodplain.  The  comparison  shall 
emphasize  floodplala  values.  However, 
a  site  out  of  the  floodplain  should  not  be 
chosen  if  the  overall  harm  is 
significantly  greater  than  that 
associated  with  the  floodplain  site. 

(2)  Step  6.A.  Location  in  the  Base 
Floodplain.  In  determining  whether  the 
proposed  action  will  be  located  in  the 
base  floodplain,  the  Regional  Director 
must  ascertain  that  the  floodplain  site  is 
the  only  practicable  alternative.  In 
carrying  out  his  analysis,  the  Regional 
Director  should  keep  in  mind  the  just 
weight  the  Order  accorded  the  following 
requirements  and  the  importance  of  the 
location  must  outweigh  them: 

•  Avoid  direct  or  indirect  support  of 
floodplain  development  wherever  there  is  a 
practicable  alternative; 

•  Reduce  the  risk  of  flood  loss; ' 

•  Minimize  the  impact  of  floods  and 
human  safety,  health  and  welfare;  cmd. 

•  Restore  and  preserve  the  natural  and 
beneficial  floodplain  values. 

(3)  Step  6.B.I.  Limit  Action.  If  an 
action  proposed  to  be  located  in  the 
floodplain  cannot  satisfy  the  four 
requirements  in  Step  6.A..  the  Regional 
Director  shall  consider  reducing  the 
criteria  for  the  proposed  action  in 
consultation  with  the  Governor's 
^Authorized  Representative  and  the 
applicant.  This  would  lower  the 
threshold  for  what  constitutes  a 
practicable  alternative.  New  alternative 
actions  and  sites  could  then  be 
identified  and  previously  rejected  ones 
reevaluated  for  practicabilify  based  on 
scaled-down  expectations.  Public  input 
would  be  solicited  to  help  identify  these 
new  alternatives. 

(4)  Step  6.C.  No  Action.  If  neither  of 
the  above  courses  of  action  are  feasible, 
the  Regional  Director  shall  reevaluate 
the  no  action  alternative. 

(h)  Step  7— Findings  and  Public 
Explanation.  (1)  General.  If  reevaluation 
results  in  the  determination  that  there  is 
no  practicable  alternative  to  locating  in 


or  impacting  upon  the  floodplain,  a 
statement  of  findings  and  public 
explanation  must  be  provided  for  the 
proposed  action.  The  FDAA  Public 
Statement  of  Findings  and  Explanation 
shall  explain  how  any  tradeoff  analysis 
was  conducted  by  the  agency  in  making 
its  findings.  The  Regional  Director  and 
the  Governor’s  Authorized 
Representative  should  consult  with  the 
applicant  to  determine  whether  any 
other  alternative  than  the  proposed 
action  within  the  floodplahi  should  be 
considered.  Possibilities  of  a  grant-in- 
lieu  or  flexible  funding  as  alternatives 
should  be  reviewed.  If  the  applicant 
proposes  an  alternative  outside  the  base 
floodplain,  which  the  Governor’s 
Authorized  Representative  and  the 
Regional  Director  approve  and 
determine  practicable,  public  notice  as 
in  Step  2  can  be  given  by  the  Regional 
Director  of  these  findings  together  with 
a  public  explanation.  *1110  proposed 
practicable  alternative  outside  the  base 
floodplain  can  then  be  implemented. 
Some  existing  Regional  public  notice 
procedures  may  t^ady  satisfy  part  of 
the  requirements  of  the  Order  (Section 
2(a)(2)(ii))  through  such  mechanisms  as 
OMB  A-9S  and  NEPA  procedures,  or 
other  public  involvement  programs. 
However,  Regional  procedures  must 
incorporate  the  development  and 
issuance  of  a  written  statement  of 
findings  and  public  explanation  which 
includes: 

(i)  A  description  of  why  the  proposed 
action  must  be  located  in  the  floodplain; 

(ii)  A  description  of  all  significant 
facts  considered  in  making  the 
determination  including  alternative  sites 
and  actions; 

(iii)  A  statement  indicating  whether 
the  actions  conform  to  applicable  State 
or  local  floodplain  protection  standards. 

In  addition,  and  in  keeping  with  the 
concept  of  the  overall  public 
involvement  process  discussed  in  Step  2, 
the  following  items  should  be  included 
in  the  statement  of  findings  and  public 
explanation: 

(iv)  A  statement  indicating  why  the 
NFIP  criteria  are  demonstrably 
inappropriate  for  the  proposed  action; 

(v)  A  provision  for  publication  in  the 
Federal  Reg^er  or  other  appropriate 
vehicle; 

(vi)  A  provision  for  a  brief  comment 
period  prior  to  agency  action  (15  to  30 
days);'^ 

(vii)  A  description  of  how  the  activity 
will  be  designed  or  modified  to  minimize 
harm  to  or  %vithin  the  floodplain. 

(yiii)  A  statement  indicating  how  the 
action  affects  natural  or  beneficial 
floodplain  values. 
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long-term  operation,  maintenance  and 
repair  programs  such  as  reservoirs  or 
waste  treatment  facilities. 

(Sec.  601,  Pub.  L  93-288, 88  Stat.  183  (42 
U.S.C.  5201):  Executive  Order  11795  as 
amended  by  Executive  Order  11919; 
Delegation  of  Authority,  39  FR  28227; 
Executive  Order  11968, 42  FR  28951,  and 
Executive  Order  11990, 42  FR  20961) 

Issued  at  Washington,  D.C.,  June  4, 1979. 
WiHiam  H.  Wilcox, 

Administrator,  Federal  Disaster  Assistance 
Administration. 

WUINQ  CODE  4210-01-41 


(ix)  A  statement  listing  other  involved  proposed  actions  located  within  or 
agencies  and  individuals. 

(2)  Step  7A.  Interagency  Notice. 

Certain  public  review  procedures 
already  exist  with  which  the  Order's 
review  requirements  are  to  be 
integrated. 

(i)  Step  7A.1.  Programs  Subject  to 
OMB  Circular  A-95.  For  programs 
subject  to  OMB  Circular  A-95.  For 
programs  subject  to  OMB  Circular  A-95, 
the  Regional  Director  shall  send  a 
notice,  not  to  exceed  three  pages  in 
length  including  a  location  map,  to  the 
State  and  area-wide  A-95  clearinghouse 
for  the  areas  affected.  The  notice  shall 
include  (as  a  minimum)  paragraph  (h)(1) 

(i),  (ii),  and  (iii)  from  Step  7  above.  It 
would  also  be  he4>ful  to  the  reviewer 
and  consistent  with  the  intent  of  the 
order  to  include  Items  4  through  9. 

(ii)  Step  7.A.2.  Other  Programs.  For 
programs  not  subject  to  OMB  Circular 
A-95  review  procedures,  the  Regional 
Director  must  develop  procedures  to 
provide  for  similar  notice  and 
explanation  of  why  a  proposed  action  is 
to  be  located  in  a  floodplain.  This  notice 
must  be  circulated  among  interested 
agencies  and  also  be  made  available  to 
the  public  for  review. 

(3)  Step  7.B.  Actions  Subject  to  NEPA. 

For  major  actions  subject  to  NEPA 
which  take  place  in  the  base  floodplain, 
the  puUic  review  requirements, 
discussed  above  as  set  out  in  Section 
2(b)  of  Executive  Order  11514,  as 
amended,  shall  include  the  nine  items 
listed  in  the  introduction  to  Step  7. 

Section  2(a)(4)  of  the  Order  requires  the 
same  public  notice  procedures  for 
Federal  actions  in  the  floodplain  even 
though  impacts  are  not  signiflcant 
enough  to  require  the  preparation  of  an 
environmental  impact  statement  (EIS) 
under  Section  102(2)(C)  of  NEPA  (Pub.  L 
91-190).  Under  NCTA  procedures,  a  final 
EIS  is  circulated  for  public  and 
interagency  review  and  comment.  A 
minimum  of  30  days  is  required  to  allow 
a  review  and  to  receive  responses  from 
the  public  and  government^  ag^cies. 

These  comments  must  then  be 
considered.  The  findings  must  be  made 
in  conjimction  with  a  ^al  FDAA 
decision,  and  the  formal  statement  of 
findings  required  by  the  Order  must  be 
issued  prior  to  initiating  the  proposed 
action.  A  flnal  EIS  shall  explain,  if 
appropriate,  why  the  responsible  offldal 
has  recomended  or  why  FDAA  might 
support  an  action  located  in  a 
floodplain. 

(4)  A  statement  of  findings  (including 
the  explanatory  information  discussed 
in  7.A.)  must  be  issued  by  the  Regional 
Director  in  compliance  with  Section 
2(a)(2)  of  the  O^er.  This  applies  to  aU 


DECISION-MAKING  PROCESS  FOR  B.O.  11988 


DETERMINE  IF  PROPOSED  ACTION 
IS  IN  THE  BASE*  FLOODPLAIN 


EARLY  PPBLIC  REVIEW 


IDENTIFY  &  EVALUATE  ALTERNATIVES 
TO  LOCATING  IN  THE  BASE*  FLOODPLAIN 


NO  ACTION 


DOES  THE  ACTION  HAVE 
IMPACTS  IN  THE  BASE 
FLOODPLAIN 


4.  I  IDENTIFY  IMPACTS  OF  PROPOSED  ACTION 


INDIRECTLY  SUPPORT 
FLOODPLAIN  DEVELOPMENT 


MINIMIZE.  RESTORE  AND  PRESERVE 


REEVALUATE  ALTERNATIVES 


NO  ACTION 


IN  THE  BASE* 
FLOODPLAIN 


LIMIT  ACTION  -  RETURN  TO  STEP  3- 


FINDINGS  AND  PUBLIC  EXPLANATION 


IMPLEMENT  ACTION 


*  FOR  CRITICAL  ACTIONS  SUBSTITUTE  "SOO  YEAR”  FOR  ”BASE 


ApptfMix  B.— SounsM  of  Floodplain  tnforrnmion  and  Technical  Assistance  Services  for  Detennining 
\Nhetbet  a  Location  is  in  a  Floodplain 
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